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The Women’s Health Protection Act:
Reclaiming a Woman’s Right to Choose

More than 40 years after the Supreme Court recognized a woman’s right to choose as a
fundamental constitutional right, access to safe, legal abortion has been the object of unrelenting
attacks by politicians intent on taking that freedom away. Since 1995, state legislators have
imposed more than 800 anti-choice state measures on women. In the face of these unrelenting
legislative assaults on women’s reproductive rights, a federal response is urgently needed.

Answering the call, Sens. Richard Blumenthal (D-CT) and Tammy Baldwin (D-WI) and Reps.
Judy Chu (D-CA), Marcia Fudge (D-OH), and Lois Frankel (D-FL) authored the Women’s
Health Protection Act (S.217/H.R.448 in the 114 Congress), a bill to preserve and protect a
woman’s right to choose by curbing restrictions on abortion. If enacted, the bill would establish
federal protections against anti-choice measures that purport to protect women’s health but are
really about taking away their right to choose. In so doing, the legislation stands for the belief
that women can and should be trusted to make these personal, private medical decisions
without interference from politicians. The Women’s Health Protection Act is a modest first step
against the cascade of medically unnecessary and politically motivated restrictions on access to
abortion, and ensuring that all women have access to reproductive-health care, regardless of
their zip code.

Choice Under Attack

In 1973, the Supreme Court held in Roe v. Wade that the Constitution’s right to privacy
encompasses the right to choose whether to end a pregnancy.! Well into its fourth decade, Roe’s
protections remain an essential guarantor of freedom for American women, but in the years
since this landmark decision, Roe’s protections have been eroded significantly; now,
reproductive freedom is in great peril.

After the Roe decision, opponents of reproductive freedom, both inside and outside
government, organized and undertook a concerted effort to chip away strategically at the right
to choose through a series of legislative attacks. At the same time, they succeeded in
nominating and confirming anti-choice jurists to the federal bench, all but guaranteeing that,
over time, anti-choice state and federal laws would be upheld.

As a result of this strategy, the composition of the nation’s highest court shifted dramatically by
the time anti-choice legal advocates mounted their next major attack on Roe itself. In 1992 in
Planned Parenthood of Southeastern Pennsylvania v. Casey, the newly more conservative court



barely reaffirmed the decision in Roe, and at the same time sharply curtailed its protections. The
Casey court abandoned the strict-scrutiny standard of review and adopted a less protective
standard that allows states to impose restrictions as long as they do not “unduly burden” a
woman’s right to choose.? Under this new standard, the court cleared the way for state
restrictions that it had previously found to violate the right to privacy and effectively invited
states to impose new barriers on women’s access to abortion.®> Indeed, under Casey’s looser
standard, courts have allowed state politicians to impose a multitude of state restrictions on a
woman’s reproductive freedom.* Abortion bans, mandatory waiting periods, biased-counseling
requirements, and medically unnecessary regulations on doctors have unfortunately achieved
their intended result: it is more difficult for women to obtain safe, legal abortion care today than
it was in 1973, just after the Roe decision was handed down.

Now, anti-choice advocates are taking the next step: having already severely restricted women’s
access to legal abortion nationwide, now they are looking to put the procedure totally out of
reach for many American women. Since 1995, state legislatures have enacted 875 anti-choice
laws, and the pace accelerated steeply in the past three years. In 2011, after a wave of
conservative lawmakers swept into office, state legislatures enacted nearly twice as many anti-
choice measures as the previous year, a trend that shows no sign of slowing.

Many of the current restrictions were enacted under the guise of protecting women’s health. In
reality, however, anti-choice strategists’ real goal is to shrink the number of abortion providers
and to place so many barriers between women and legal abortion that the procedure is, for all
practical purposes, out of reach. The following is a sample of the most prominent recent anti-
choice state restrictions sweeping the nation:

e Abortion Bans: Since 2010, abortion bans have spread across the states, from those that
outlaw abortion before a woman may even know she is pregnant to those that target
later abortion. Indeed, 15 states have passed laws banning abortion after 20 weeks
without an adequate health exception.> Sponsors admit that abortion bans are part of an
alarming, coordinated effort to lure the Supreme Court into dismantling the protections
established by Roe.

e Targeted Regulations of Abortion Providers (TRAP): Forty-four states and the District
of Columbia have laws subjecting abortion providers to burdensome restrictions not
imposed on other medical professionals.® These measures are an obvious attempt to
drive doctors out of practice and make abortion care more expensive and difficult to
obtain. Common TRAP regulations include those that limit the provision of care only to
doctors, require doctors to convert their practices needlessly into mini-hospitals at great
expense, limit abortion care to hospitals, rather than physicians’ offices, and/or require
doctors to have admitting privileges at a local hospital with nothing requiring facilities
to grant such privileges. Although the Supreme Court recently struck down some of
Texas” more egregious TRAP restrictions, hundreds of others remain in force
nationwide.



Mandatory Ultrasound: Thirteen states mandate the performance of an ultrasound prior
to abortion, regardless of whether the doctor recommends this procedure, and even
against a woman’s will.”

Biased Counseling and Mandatory Delays: Thirty-three states have laws that subject
women seeking abortion services to biased-counseling requirements and/or mandatory
delays.® These laws subject women to a state-mandated lecture and/or materials,
typically followed by a delay of at least 24 hours, and in some cases as long as 72 hours.
In states with very few providers, a forced delay may result in a woman having to wait
as long as another full week for her medical care — which makes it more expensive,
increases the risks of the procedure, and in some cases, puts it out of reach altogether.

Restrictions on Medication Abortion: Nineteen states have signed measures into law
that restrict the use of medication abortion (also known as RU 486), which provides
women with a safe and effective nonsurgical option for early pregnancy termination.’
Anti-choice politicians fought FDA approval of this abortion option for decades, at every
step. Having lost that fight, now they are doing all they can to restrict access to the
medication, including restricting how it is delivered, restricting off-label use of the
medication,'’ and banning its prescription through telemedicine networks."

The Consequences for Women are Real

These restrictions represent more than just an abstract threat to our constitutional rights.
Indeed, the hundreds and hundreds of anti-choice laws imposed on women have had very real
and dire consequences:

Several states only have one abortion provider.? In some of those, the doctor flies in
from another state and provides services only one day a week.”® As a result, women
seeking abortion care in those states are severely limited in their options.

In Texas, after the legislature imposed sweeping anti-choice restrictions on women in
2013, all abortion providers in the lower Rio Grande Valley stopped providing the
procedure.’ And research shows that seven percent of all women in Texas who
ultimately reached a provider tried first to self-abort.!®

Anti-choice legislators have systematically enacted laws across the country banning
abortion after 20 weeks.’ In some cases, such as the American Southeast, they have
succeeded in creating entire regions across multiple states where there is no provider
who can legally offer later abortion care. Although women need access to later abortion
for a variety of reasons, many women who end pregnancies after 20 weeks are doing so
because they are facing severe health threats or have recently received a diagnosis of a
devastating fetal anomaly.



e NARAL Pro-Choice America’s Who Decides? publication rates 27 states—more than half
the country—as failing to protect women'’s reproductive rights, based on their state
laws.” According to the Guttmacher Institute, more than half of all women in the
country of reproductive age live in the states most hostile to abortion rights.!®

Pre-Roe Hazards Could Reemerge

Effects like those described above could, if the trend is not reversed, signal the reemergence of a
grim reality America once knew. When Roe v. Wade was decided in January 1973, abortion
except to save a woman'’s life was banned in nearly two-thirds of states.’® Laws in most of the
remaining states allowed only a few additional exceptions.?® An estimated 1.2 million women
each year resorted to illegal abortion,? causing as many as 5,000 annual deaths,? despite the
known hazards of frightening trips to dangerous locations in strange parts of town, of whiskey
as an anesthetic, doctors who were often marginal or unlicensed practitioners, unsanitary
conditions, incompetent treatment, infection, hemorrhage, disfiguration, and death.?

Doctors who worked in emergency rooms before 1973 saw first-hand the consequences of illegal
abortion. Dr. Louise Thomas, a New York City hospital resident during the late 1960s, summed
up the dangers of illegal abortion, remembering the “Monday morning abortion lineup” of the
pre-Roe period:

What would happen is that the women would get their paychecks on Friday,
Friday night they would go to their abortionist and spend their money on the
abortion. Saturday they would start being sick and they would drift in on
Sunday or Sunday evening, either hemorrhaging or septic, and they would be
lined up outside the operating room to be cleaned out Monday morning. There
was a lineup of women on stretchers outside the operating room, so you knew if
you were an intern or resident, when you came in Monday morning, that was the
first thing you were going to do.?

Today, because it is legal, abortion is one of the safest medical procedures available. Between
1973 and 1997, the mortality rate associated with legal abortion procedures declined from 4.1 to
0.6 per 100,000 abortions.”> The American Medical Association’s Council on Scientific Affairs
credits the shift from illegal to legal abortion services as an important factor in the decline of the
abortion-related death rate after Roe v. Wade. 2

In the years since Roe v. Wade, hundreds of thousands of American women’s lives have been
saved. But as new restrictions put safe, legal abortion care out of reach again, the dangers
women faced in the years before Roe already have begun to reappear.



All Women Should Have Access to Reproductive-Health Care

In the face of these legislative assaults on women’s reproductive rights, the Women’s Health
Protection Act erects a protective barrier. This legislation would establish federal protections
against anti-choice measures that purport to protect women'’s health but, in reality, are designed
to render their right to choose illusory. Included among the anti-choice measures prohibited by
the legislation are TRAP laws, pre-viability abortion bans, forced-ultrasound and mandatory-
delay measures, biased-counseling laws, and measures restricting medication abortion (RU
486). Although the bill is limited in scope and does not invalidate all restrictions on abortion
care, women across the nation would welcome this effort as a first step in repelling the cascade
of medically unnecessary and politically motivated restrictions on access to abortion care.

If anti-choice forces prevail in their efforts, Dr. Thomas’ experience in the New York hospital
wards during the 1960s is likely to be repeated. Studies show that the more restrictions are
placed on abortion care, the less accessible the medical procedure becomes. And history
demonstrates that restricted access does not eliminate abortion; rather, in an anti-choice climate,
women are forced to seek control over their reproductive lives in any way possible, often
risking serious injury or death. Lifting abortion restrictions reduces the number of clandestine,
unsafe abortions. Removing unnecessary and inappropriate barriers to abortion care would
improve women’s health, and spurious claims that abortion services are dangerous should
never be used to justify more restrictions on a woman’s right to choose.?” The Women’s Health
Protection Act stands as a much-needed and long-overdue response to the cascade of state
restrictions on abortion care that endanger, not protect, women’s health.

All women, regardless of where they live, must be able to realize their constitutionally
protected right to choose. Passing the Women’s Health Protection Act represents a modest but
welcome step in the right direction.

January 1, 2017
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