
 
 

Kyle Duncan 
 

President Trump nominated Kyle Duncan to serve on the Fifth Circuit Court of Appeals on 
September 28, 2017.  Duncan is anti-choice. 
 

Career 
 

 Bachelor of Arts, Louisiana State University1 
 Master of Laws, Louisiana State University, 19922 
 Juris Doctorate, Duke University School of Law, 19923 
 Clerk, Judge John M. Duhé, Jr., Fifth Circuit Court of Appeals4 
 Assistant Solicitor General, Office of the Attorney General of Texas (1999-2002)5 
 Assistant Professor of Law, University of Mississippi School of Law (2004-2008)6 
 Solicitor General, State of Louisiana (2008-2012)7 
 General Counsel, The Becket Fund for Religious Liberty (2012-2014)8 
 Partner, Schaerr/Duncan, LLP, 2014-present9 

 
 

Record on Choice-Related Issues 
 
Court Cases 
 

 Duncan is a strong opponent of the Affordable Care Act’s contraceptive-coverage 
policy, the single greatest advancement in reproductive healthcare in a generation. 
He represented several plaintiffs in their challenges to the policy, arguing that for-
profit employers should be free to deny contraceptive coverage to their employees on 
religious grounds.10 Most notably, Duncan served as lead counsel representing Hobby 
Lobby in Burwell v. Hobby Lobby Stores, Inc. before the Supreme Court and in the 
preceding cases.11  
 

 Duncan defended a Louisiana Targeted Regulation of Abortion Providers (TRAP) law in 
the courts.12 The law, which was eventually struck down as unconstitutional, required 
any doctor providing abortion care in the state to have admitting privileges at a 
hospital within 30 miles, an unnecessary and burdensome requirement not applied 
to other healthcare providers. Duncan, however, called the law “medically 
reasonable.”13 

 
 Duncan also filed an amicus brief in Whole Woman’s Health v. Hellerstedt in support of 

Texas’ TRAP law. He argued in the brief that the law rested on “solid medical ground” 
and that “the Court should defer to the judgment of the Texas legislature” in the 



case.14 The Supreme Court declined to do so, holding that the law placed an 
unconstitutional undue burden on women seeking abortion care.  

 
 Duncan defended a Texas law that targeted clinics providing 300 or more abortion 

procedures per year, requiring them to register with the state.15 He argued that the 
anti-choice law “made abortions safer by regulating high-volume clinics and 
increasing the criminal liability of doctors who perform abortions without a license” – 
tactics used by anti-abortion organizations to imply that an abortion is an unsafe 
procedure.16 

 
 Duncan argued in an amicus brief that the federal government should be free to give 

millions of dollars to the U.S. Conference of Catholic Bishops (USCCB) for distribution 
to organizations that help trafficking victims, despite the fact that USCCB prohibits 
the organizations it funds from providing or referring for abortion or contraceptive 
care.17 After a lower court prohibited the contract with USCCB, Duncan called the 
decision “anti-religion.”  

 
 
In His Own Words 
 

 On the ACA contraceptive-coverage policy and Hobby Lobby: 
o In a press statement on the case, Duncan said, “The United States government 

is taking the remarkable position that private individuals lose their religious 
freedom when they make a living.”18 In a separate statement, Duncan asserted, 
“Hobby Lobby is not ‘denying women healthcare’ as the [government’s] 
petition falsely claims.” He continued, “The only people who are being denied 
anything are Hobby Lobby and the Green Family, who are being denied the 
right to practice their religion or face millions of dollars in fines.”19 

o Appearing at an event hosted by the Catholic Information Center, Duncan 
spoke about the policy, calling it “brute coercion for religious conscience” and 
stating that the government was “pick[ing] on religious employers and 
conscript[ing] them to violate their own consciences.”20 

o In an interview on Hobby Lobby’s objection to covering certain contraceptives 
in its insurance plans, Duncan parroted the false claim that emergency 
contraception is an abortifacient, saying: “The purpose of these drugs is 
emergency contraception. We don’t cover pregnancy termination.”21  

o Of his clients, Hobby Lobby’s owners, the Greens, Duncan said, “their moral 
objection is to being made to participate in the process,” of women accessing 
contraception.22 

o Appearing on CNN, Duncan asserted that “access to contraception is 
widespread and nobody really denies that.”23 

o Duncan strongly defended the idea that corporations can hold religious 
beliefs, arguing, “We won’t say, well, a corporation can’t exercise a right 
because it’s in corporate form. Is religion the kind of right that can only be 



exercised by a natural person? ...It’s not a purely personal right.” He continued, 
Hobby Lobby is a “profit-making company, yes, but also a ministry.”24 

o Duncan appeared alongside Americans United for Life CEO Charmaine Yoest at 
a 2013 event. In a speech, he called the idea of a “right” to contraception 
“disturbing.”25 

 
 Duncan disparaged the constitutional right to abortion in a law review article. He 

wrote, “there is a significant difference between the constitutionally-protected right 
to choose an abortion and the constitutionally-protected right to free exercise of 
religion.” He continued, arguing that “government must adopt a distinctly more 
agnostic stance toward religion” than abortion, because “government has a 
legitimate interest in the protection of fetal life throughout pregnancy.”26 

 
 
Notable Information 
 

 Several anti-choice groups celebrated Duncan’s nomination: 
o Students for Life named him on a list of “solidly pro-life justices” and lauded 

his pro-life credentials.27 
o The anti-choice group Susan B. Anthony List thanked President Trump for 

nominating “such a strong pick” and urged the Senate to confirm Duncan 
quickly.28 
 

 Duncan has been active in the conservative Federalist Society.29 

 
Record on Other Key Issues 

 
 Duncan filed an amicus brief on behalf of 27 anti-choice U.S. Senators and 

Representatives from Texas in a case challenging Texas’ voter identification law. 
Duncan’s brief argued in support of the law, which was struck down as racially 
discriminatory under the Voting Rights Act. In the brief, Duncan called the 
discriminatory law “an excellent example of a voter identification law that 
fosters…benefits through even-handed, race-neutral, and non-burdensome 
means.”30 
 

 Duncan is a strong opponent of equal marriage. He defended Louisiana’s ban on 
same-sex marriage in court31 and co-authored an amicus brief in opposition to equal 
marriage in Obergefell v. Hodges.32 In fact, he argued in an op-ed before the landmark 
Supreme Court decision that the Court would risk “civil peace” if it were to recognize 
a constitutional right to same-sex marriage.33 
 

 Duncan is also deeply opposed to transgender students’ rights. He represented 
Gloucester County, Virginia in its fight to deny transgender student Gavin Grimm’s 
right to use the school bathroom that aligns with his gender identity. He even called 
Gloucester’s discriminatory policy “commonsense.”34 Duncan also unsuccessfully 



represented North Carolina legislators in a challenge to their infamous H.B.2 bill, 
which attempted to require transgender people to use the bathroom that aligned with 
the biological sex they were assigned at birth.35 
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